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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

2nd Meeting, 2011 (Session 4) 
 

Tuesday 21 June 2011 
 
The Committee will meet at 2.30 pm in Committee Room 4. 
 
1. Decision on taking business in private: The Committee will decide whether 

to take item 5 in private. 
 
2. Declaration of interests: John Scott will be invited to declare any relevant 

interests. 
 
3. Instruments subject to negative procedure: The Committee will consider the 

following— 
 

Knife Dealer's Licence (Historical Re-enactment Events) (Scotland) Order 
2011 (SSI 2011/263);
Local Governance (Scotland) Act 2004 (Remuneration) Amendment 
Regulations 2011 (SSI 2011/264).
 

4. Instruments not laid before the Parliament: The Committee will consider the 
following— 

 
Act of Adjournal (Criminal Procedure Rules Amendment No. 4) 
(Disclosure) 2011 (SSI 2011/242).
 

5. Processes and working practices: The Committee will consider its approach 
to the scrutiny of Scottish statutory instruments. 
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The papers for this meeting are as follows— 
 
Agenda Items 3 and 4  

Legal Brief (private) 
 

SL/S4/11/2/1 

Instrument responses 
 

SL/S4/11/2/2 

Agenda Item 5  

Paper by the Clerk (private) 
 

SL/S4/11/2/3 
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 SUBORDINATE LEGISLATION COMMITTEE 
 

2nd Meeting, 2011 (Session 4) 
 

Tuesday 21 June 2011 
 

Instrument Responses 
 

 
INSTRUMENTS SUBJECT TO THE NEGATIVE PROCEDURE 
 
The Knife Dealer's Licence (Historical Re-enactment Events) (Scotland) Order 
2011 (SSI 2011/263) 
 
On 10 June 2011 the Scottish Government was asked: 
 
1) To explain whether, in its view, an arrow is an article within the meaning of section 

27A(2) of the Civic Government (Scotland) Act 1982; and 
 
2) If an arrow is such an article, to explain why it was considered necessary to make 

specific provision for arrows in article 2(2) of the Order instead of relying on the 
general provision covering all section 27A(2) articles in article 2(3), and to explain 
the effect of so doing; or 

 
3) If an arrow is not such an article, to explain: 
 

a. why it is considered necessary to make provision in relation to arrows when a 
licence in terms of section 27A(1) is required only for the sale etc. of articles 
mentioned in section 27A(2), and 

b. whether the Scottish Ministers have power to make such provision, in terms of 
section 27A or otherwise. 

 
The Scottish Government responded as follows: 
 
1) It is our view that an arrow is an article within the meaning of section 27A(2) of 
 the Civic Government (Scotland) Act 1982. 
 
2) The policy intention behind the present order was to exempt activities which take 

place at historical re-enactment events from the knife dealer’s licensing regime.  In 
particular, it was intended to protect the Lanark Festival of Scottish History, which 
is due to take place on 21 August 2011, however the provisions were extended to 
cover historical re-enactments more generally to avoid the need to make further 
exemption orders.  The Lanark Festival is at risk because various traders on which 
the event depends are refusing to attend if they are required to purchase a knife 
dealer’s licence. 

 
Article 2(2) of the present Order excludes the selling, hiring, offering or exposing 
for sale or hire, giving or lending of an arrow, used in archery, from the knife 
licensing regime.  The intention of the provision was to extend the exemption in 
respect of archery that was created by SSI 2010/311 to include the selling of 
arrows, to explicitly cover an activity that takes place at the Lanark Festival. 
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However, we accept that, because an arrow is an article within the meaning of 
section 27A(2) of the 1982 Act, the sale of such an article would be covered by 
Article 2(3) of the present Order.  We thank the Committee for drawing this to our 
attention. 
 
Accordingly, Article 2(2) is not necessary.  However, it is our view that the 
inclusion of Article 2(2) does not affect the validity of the Order, and, although it is 
unnecessary addition, it has no effect of itself in respect of creating any separate 
or further exemption from section 27A(4) of the 1982 Act. 

 
3) In light of our answer to question (1), this question falls. 
 
 
The Local Governance (Scotland) Act 2004 (Remuneration) Amendment 
Regulations 2011 (SSI 2011/264)  
 
On 9 June 2011 the Scottish Government was asked: 
 
(1) Could you explain why the substantive provision in regulation 2 is within the 
enabling powers in section 18(4) of the 1989 Act and sections 11 and 16(2) of the 2004 
Act as cited in the preamble, or whether any other powers are being relied on? 
 
This given that it appears that— 

 
(a) section 11 confers powers on the Scottish Ministers to provide for the payment by 

local authorities (only) of remuneration, allowances and expenses incurred by 
their members, but not a power by regulations to require a local authority to 
prevent a body “controlled by it” from making payments to its councillors by way 
of remuneration?    

 
(b) section 18(4) of the 1989 Act confers a power to prohibit payments of allowances 

to members of a “relevant authority”, but this relates to the power in section 18(1) 
to make a scheme for basic and other allowances which has been replaced by 
the remuneration arrangements made under the 2004 Act; and a “relevant 
authority” is defined in section 18(5) but the definition does not appear to include 
a body controlled by a local authority”. 

 
(2) (i) Could you explain the meaning of “controlled” in regulation 2?  Is it intended that 

this meaning falls to be interpreted, depending on the type and structure of the 
body controlled by a local authority (such as company, charity, or limited liability 
partnership)? 

 
(ii) Is there a need to make this meaning clearer in the Regulations, given that for 

example, section 255 of the Companies Act 2006 sets out a detailed definition of 
what is meant by a director “controlling” a body corporate for purposes of that 
Act? 

 
(3) We assume it may be possible that, as at 1 July 2011 when the Regulations will 
come into force, there will be current arrangements for payments of remuneration by 
controlled bodies corporate to councillors which will be affected by the Regulations?  
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Have you considered whether any transitional or savings provisions are required in that 
respect, or can you explain why none are required? 
 
The Scottish Government responded as follows: 
 
(1) Powers 
 
Section 11 of the Local Governance (Scotland) Act 2004 confers power to provide for 
the payment by local authorities of remuneration etc. to councillors. That power includes 
the power to make incidental, supplemental and consequential provision as Ministers 
think necessary or expedient, as per section 16(2) of that Act, which power is quoted in 
the preamble to the Regulations. 
 
Ministers appreciate that there may be doubt in particular cases as to whether a body 
controlled by a local authority falls within the definition of “local authority” for the 
purposes of section 11.  However, it is incidental, supplemental and consequential to 
the provision already made under section 11 (see the Local Governance (Scotland) Act 
2004 (Allowances and Expenses) Regulations 2007 SSI 2007/265) to provide that 
payments other than in accordance with the approved scheme are disallowed.  As the 
Scottish Local Authorities Remuneration Committee (SLARC) observed, in its 4th Report 
published 10 March 2011, permitting such payments “completely undermines the 
principles which underpin the existing remuneration scheme”. 
 
Section 18(4) of the Local Government and Housing Act 1989 gives Ministers the power 
to prohibit payments of allowances to councillors.  Nothing in that power restricts the 
bodies which can be required not to make payments. The definition of “relevant 
authority” is used in relation to the persons who can be the subject of such prohibitions, 
not the bodies which can be directed to operate them. 
 
The Scottish Government therefore considers that both powers should be used to make 
the provision and deliver the desired outcome.  No powers other than those quoted in 
the preamble are relied upon. 
 
(2)(i) Meaning of “controlled” 
 
“Controlled” is intended to take its natural meaning, in applying it to the circumstances 
of how a body is structured and managed. The Scottish Government is aware that many 
local authorities, for good operational reasons, have set up bodies which deliver 
services on their behalf.  These bodies take various forms and have differing structures.  
The intention of the Regulations is that where a single local authority can “control” the 
body, it should be treated for the purposes of the remuneration of that authority’s 
councillors in the same manner as the authority itself. 
 
(2)(ii) Sufficiency of that definition 
 
It would be impractical to define what “control” means, since both the structures to be 
controlled and the manner in which that control might be exercised are variable.  Even 
the definition of “control” referred to in the query (section 255 of the Companies Act 
2006) requires some interpretation around whether a person is “entitled to exercise or 
control the exercise” of various voting powers, and of course that definition only works 
for the company structures to which it applies. 
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The concept of a body “controlled” by a council is one which is used in other contexts, in 
particular in relation to accounting and audit.  See, for example, the requirements of the 
Local Authority Accounts (Scotland) Regulations 1985 (SI 1985/267, specifically as 
amended by SSI 2011/64), relating to “local authority subsidiary bodies”, which are 
defined as being “any entity, including an unincorporated entity, that is controlled by a 
local authority”. 
 
(3) Possible transitional/saving provision 
 
The intention of the Regulations is to restrict payments to councillors.  There is no policy 
wish to allow any non-compliant existing payments to continue.  Councils affected will 
have had the period of one month between the making of the Regulations and their 
coming into force.  That period allows them sufficient time to arrange to comply with the 
provisions of the Regulations. 
 
By way of additional background, advice from the Scottish Local Authorities 
Remuneration Committee (SLARC) is that only three local authorities are affected by 
the Regulations, and in two of those authorities only a single councillor appears to be 
affected. 
 
 
INSTRUMENTS NOT LAID BEFORE THE PARLIAMENT 
 
Act of Adjournal (Criminal Procedure Rules Amendment No. 4) (Disclosure) 2011 
(SSI 2011/242) 
 
On 10 June, the Lord President’s Private Office was asked: 
 
1. Form 7A.6-A provides a style application by a prosecutor for a non-notification order 

and an exclusion order under section 142(2) (a) of the Criminal Justice and Licensing 
(Scotland) Act 2010.  As such an application can only be made in relation to solemn 
proceedings, can the Lord President’s Private Office explain why the part of the form 
setting-out the court to which the application is made includes reference to the 
Justice of the Peace Court? 

 
2. Form 7A.7-B provides a style application by a prosecutor for a restricted notification 

order and a non-attendance order under section 147(2) (a).  As such an application 
can only be made in relation to solemn proceedings, can the Lord President’s Private 
Office explain why the part of the form setting-out the court to which the application is 
made includes reference to the Justice of the Peace Court? 

 
3. Where an application for a section 145 order relates to solemn proceedings the 

prosecutor may also apply for an exclusion order under section 142(2) (b). In relation 
to summary proceedings the prosecutor may apply for an exclusion order under 
section 142(3). Form 7A.6-B provides a style application by a prosecutor for an 
exclusion order under section 142(2) (b) only, and there is no equivalent form 
prescribed for applications under section 142(3). Can the Lord President’s Private 
Office explain why no form has been prescribed for the application for an exclusion 
order in relation to summary proceedings? (Note that Form 7A.6-B includes reference 
to the Justice of the Peace Court.) 
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4. Where an application for a section 146 order relates to solemn proceedings the 

Secretary of State may also apply for a non-attendance order under section 
147(2)(b). In relation to summary proceedings the Secretary of State may apply for a 
non-attendance order under section 147(3). Form 7A.7-C provides a style application 
by the Secretary of State for a non-attendance order under section 147(2) (b) only, 
and there is no equivalent form prescribed for applications under section 147(3).  Can 
the Lord President’s Private Office explain why no form has been prescribed for the 
application for a non-attendance order in relation to summary proceedings? (Note 
that Form 7A.7-C includes reference to the Justice of the Peace Court.) 

 
5. Under sections 155(2), the prosecutor, special counsel or the accused may, where 

the conditions of subsection (1) are satisfied, apply to the court to “review” a section 
145 order. Section 156 makes equivalent provision in relation to section 146 orders. 
The final paragraph of the Form of application for review of a section 145 order or 
section 146 order (Form 7A.10) requests the court to “recall” the section 145 or 146 
order, rather than to have the order reviewed.  The applicant under section 155(2) or 
156(2) is requesting that the court undertake an assessment, rather than produce a 
specific result.  This is in keeping with the disclosure scheme, where the extent of 
disclosure is for the court to decide.  Does the Lord President’s Private Office agree 
that applications under sections 155(2) and 156(2) are for the court to review the 
original order, rather than produce a specific outcome? If the Lord President’s Private 
Office does not agree, does it consider that Form 7A.10 should enable the applicant 
to request disclosure to a specific extent and in particular manner, rather than solely 
“recall”? 

 
The Lord President's Private Office responded as follows: 
 
1. The reference in Form 7A.6-A to the Justice of the Peace Court is an error; the Form 

will be amended and this reference removed when the next Act of Adjournal 
amending the Criminal Procedure Rules is made. This is expected to be in early 
course.  

 
2. The reference in Form 7A.7-B to the Justice of the Peace Court is an error; the Form 

will be amended and this reference removed when the next Act of Adjournal 
amending the Criminal Procedure Rules is made. 

 
3. An application by the prosecutor for an exclusion order in solemn or summary 

proceedings is to be in Form 7A.6-B. As such the mention of the Justice of the Peace 
Court is correct and rule 7A.6 (2) and Form 7A.6-B require to be amended to include 
section 142(3); this will be done when the next Act of Adjournal amending the 
Criminal Procedure Rules is made. 

 
4. An application by the Secretary of State for a non-attendance order in solemn or 

summary proceedings is to be in Form 7A.7-C. As such the mention of the Justice of 
the Peace Court is correct and rule 7A.7 (3) and Form 7A.7-C require to be amended 
to include section 147(3); this will be done when the next Act of Adjournal amending 
the Criminal Procedure Rules is made. 

 
5. The Lord President’s Private Office agrees that the applications in question are 

asking the court to review the order and it would be more accurate for Form 7A.10 to 
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say this; the Form will be amended when the next Act of Adjournal amending the 
Criminal Procedure Rules is made. 
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